ERCC CARLSN
| BLA 93-622 Deci ded Novenber 4, 1997

Appeal of a decision of the Ganon Aty D strict Minager, Bureau of
Land Managenent, granting a right-of-way for an access road across public
lands. QOG 543109.

Deci sion set aside and case referred for hearing.

1. Admnistrative Procedure: Adjudication--R ghts-of-Vay:
General | y--R ght s-of - \Vy: Applications

A decision to grant a right-of-way application in the
discretion of BLMis properly set aside and referred
for a hearing when the BLMdecision fails to refl ect
any anal ysis of relevant factors to determine what is
required in the public interest, and the right-of -way
is granted to third parties wth substantial question
whet her there was any consideration for a buyer whose
si gned pur chase agreenent contai ned no nention of this
encunbr ance.

2. Appraisal s--Federal Land Policy Managenent Act of 1976:
Exchanges

Wiere the buyer in a | and exchange recei ves the | and
encunbered by a right-of-way grant by BLMw thout the
buyer' s know edge after an agreenent had been si gned
wth seller, the right-of-way grant wll be set aside.

APPEARANCES Bryan T. Fredrickson, Esq., Ganon dty, ol orado, for

Appel lant; Lowel | L. Madsen, Esq., Assistant Regional Solicitor, Ofice of
the Regional Solicitor, US Departnent of the Interior, Lakewood,

ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
BEic Garlson filed a tinely appeal froma July 12, 1993, Decision by

the DOstrict Manager, Ganon Aty (lorado) Dstrict Gfice, Bureau of Land
Managenent (BLM, awarding right-of-way grant GOG 54319 for an
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access road over a 40-acre parcel in Frenont Gounty, ol orado, desi gnated
as T. 9N, R 12 E, sec. 18, NWAE/4 New Mexico Principal Meridian, to
Kurt Bscheidt and Eunice E Tayl or, owners of |and contiguous to the

subj ect parcel. Appellant al so owns | and contiguous to the subject parcel
and, at the tine the right-of-way issued, had tendered the full purchase
price of $19,856.98 for the parcel, pursuant to a BLMIand exchange

aut hori zed under section 206 of the Federal Land Policy and Managenent Act
(ALPWN of Gctober 21, 1976, as anended, 43 US C 8§ 1701, 1716 (1994). U

In his Satenent of Reasons on appeal (SCR, Appellant clains a
right-of-interest in the subject |and parcel that supersedes that of the
right-of-way hol ders and asserts that BLM breached a purchase agreenent to
convey the subject parcel to himby patent, unencunbered by the right-of -
way. Appellant asserts that the right-of-way, issued for a termof 30
years, was granted to hol ders Hscheidt and Tayl or without prior tinely
notice to himon July 12, 1993, 8 days before the parcel was transferred by
patent to him pursuant to the | and exchange. Appellant further argues
that encunbering the parcel wth the right-of-way, after the parcel had
been sel ected and apprai sed as a part of the | and exchange and after he had
execut ed a purchase agreenent and had tendered paynent based on the
apprai sal, has deprived hi mof the property val ues he bargai ned for.

Appel | ant seeks cancel | ati on of the subject right-of-way and offers to
negotiate, for proper nonetary consideration, an alternative easenent wth
the hol ders for the purposes of ingress and egress to their properties.
(SR at 4.)

In the instant case, the record shows that, pursuant to a BLMNbtice
of Realty Action (NORA) published in the Federal Register on January 24,
1992, Appel | ant executed a purchase agreenent, includi ng paynent of $2, 000
in earnest noney, on January 26, 1992, for the 40-acre parcel identified as
T 49N, R 12 E, sec. 18 NWINE/% New Mexico Principal Meridian. (SR
Exhibit B.) The record al so shows that on July 8, 1993, Appel |l ant,
pursuant to an apprai sal approved by the Chief Sate Apprai ser on June 18,
1993, 2/ tendered the outstandi ng bal ance due on the purchase price of the
subj ect parcel to the escrow agent responsible for aggregating purchase
noney paid for BLMsel ected lands in the "Qurrant Geek Land Exchange, "

1/ The 40-acre parcel for which Appellant tendered the requested purchase
noney was included in the "Qurrant Geek Land Exchange," G3JG53540. In
this transaction, BLMexchanged 889. 63 acres of public lands in Park,
Frenont, Chaffee, and Quster Gounties, ol orado, for 1,280 acres of
privately owned | and, known as a part of the Qurrant G eek Ranch, in Park
Qounty, ol orado. The 889.63 acres patented out of public ownership were
avarded to 14 patent ees.

2/ See QOC 53540 FD, Appraisal Report, Shepard and Associ ates Exchange,
Frenont Gounty Sel ected Parcel s, GOG 53540, by Deborah Hoback, My 27,
1993, approved June 10, 1993, A \Wégner, Jr., Chief Sate Appraiser, at 38.
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QXG53540. (SRat 5.) O July 12, 1993, BLMissued a 30-year right-of -
way grant for an access road across the subject parcel to Kurt B scheidt
and Eunice Taylor. The access road traversed the 40-acre parcel from
northwest to southeast and is described in right-of-way grant Q3G 54319 as
"20 feet wde, 1400 feet long and containing .64 acres, nore or |ess.”
(SSRat 5.) n July 20, 1993, Appellant took fee sinple title to the

subj ect parcel by patent No. 05-93-0038, issued by the BLM acting for the
Lhited Sates Governnent. (BLMexchange file 1, GQ3JG53540.) Patent No.
05-93- 0038 was issued subject to right-of-way Q3G 54319 issued to Kurt

B schei dt and Eunice Taylor on July 12, 1993. Appellant asserts that he
took patent to the parcel despite his objection to the encunbrance
presented by right-of-way GOG 54319 because a BLMof fi ci al

inforned ny wfe that there was nothing at all that we coul d do,
and even if we were to prevent closing and delay until a later
date, no changes woul d be nade, regardl ess of any | egal
petitioning we mght attenpt. * * * | decided to continue wth
the cl osure under duress, since | had no faith in being able to
purchase the land at a later date.

(SR Exhibit A at 2.)

The case al so includes an undated statenent identified as submtted by
Kurt B scheidt and Eunice Tayl or, owners of |and contiguous to the BLM
parcel sought by Appellant in the nulti-party |and exchange wth BLM 3/
The Escheidt and Tayl or statenent reads, in pertinent part, as foll ows:

Taylor called the BL. M and found out [Carlson] had applied to
buy the land. Taylor then called [Carl son] and asked if he
bought the B.L.M 40 acres if he would give her access. He was
not agreeable and said enphatically NO * * *

The H schei dts need access because the existing easenent to their
property can becone inpassable in the wnter. Because of the
steepness and the up and down lay of the |and the snow can set in
and drifts up to 5 feet deep makeing [sic] it inpassabl e.

3/ The undated Escheidt and Tayl or statenent asserting their reasons for
seeking a right-of -way across the BLMparcel was included in the
transmttal of Q3G 53540, the BLMfile on the | and exchange that i ncluded
the land patented to Appellant in patent No. 05-93-0038, as well as
acconpanyi ng reports on | ands apprai sed and exchanged. H e Q3G 53540,

whi ch had been requested by the Board for use inits review and

adj udi cation of the Carl son case, was recei ved fromBLMon Sept. 12, 1996.
The Escheidt and Tayl or statenent was in a packet of 5 pages, stapled
together, found wth the requested file. A note on the second page of the
packet stated that the pages shoul d have been included in case file
G54319. The original case file did not contain these naterials, and there
was no evi dence that copi es had been served on Appel | ant .
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Tayl or needs access because she is |land | ocked. B schei dt
and Taylor then went to BL.M and applied for a right of way
[sic] grant. n [Qctober 5 1992 [EJtscheidt and [T]ayl or in
good faith paid BL. M the required fee of noney. (n] July 13,
1993 B scheidt and [T]aylor [were] granted a right of way [sic]
access.

VW are both asking only for reasonabl e access to our
properties and reasonabl e applys [sic] to wnter access al so.

Ve turn nowto a consideration of the issues raised by Appel | ant on
appeal and to a review of BLMacti ons conpl ai ned of by Appel | ant.
Appel lant's conplaint |eads first to a consideration of the effect that a
NRA has on the segregation of selected |ands in a BLM| and exchange.
Second, we wll examne Appellant's Purchase and Sal e Agreenent and t he
chronol ogy of the land exchange to determine if a bi ndi ng agreenent
existed. Third, our inquiry wll examne the regul ati ons governi ng
discretionary grants of rights-of-way as well as the nature, terns, and
condi ti ons of Q3G 54319.

1. The BHfect of a NJRA on the Segregation of Sel ected Lands in a BLM Land
Exchange.

n January 24, 1992, the BLMpublished in the Federal Regi ster a NJRA
enuner at ed Q3G 53540, which identified parcels of public [and i n Boul der,
Frenont, and Park Gounties, (ol orado, suitable for disposal by exchange
under section 206 of APMA of 1976, 43 US C § 1716 (1994). 4/ Awng the
parcel s of public land identified for exchange was the 40-acre parcel
designated T. 499 N, R 12 E, sec. 18, NWNE/%

After listing the parcels of public land identified for exchange, the
NRA identified 1,390 acres of private land to be acquired by the Lhited
Sates "fromShepard and Associ ates” in exchange for the public | ands
identified inthe NORA 57 Fed. Reg. 2925 (1992). The NORA asserts that
"[t] he purpose of the exchange is to obtain private | and contai ni ng
inportant riparian, wldlife, recreation and other public val ues, while
di sposi ng of scattered parcels of public | and which are scattered,
difficut to manage tracts wthout public access.” After asserting that
the "proposed exchange is consistent wth the objectives of the |and use
plan for the affected |ands,” and stating that "[any] differences in the
apprai sed val ues of the offered and sel ected | ands w Il be equal i zed
t hrough acreage adj ustnents or cash paynent," 5/ the NJRA solicits

4/ Realty Action; Q3553540 Exchange of Private Lands in Park and Frenont
ounties for Public Lands in Boul der, Frenmont, and Park Gounties, ol orado,
57 Fed. Reg. 2925-2926 (1992).

5/ As terns of art, offered |ands refer to those offered to the Lhited
Sates by a private party in exchange for selected lands, that is, |ands
sel ected for disposal by exchange by the Lhited Sates.
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witten cooments by interested parties "on or before March 9, 1992." 6/
The fol l ow ng Suppl enentary | nformati on concl udes the NORA

The exchange w Il invol ve both the surface and subsurface estates
and wll be subject to valid existing rights on both the of fered
and sel ected lands. This notice segregates the public | ands
descri bed above fromentry under the public | and |aws, including
the mning laws, but not fromexchange pursuant to section 206 of
the Federal Land Policy and Managenent Act of 1976, for 2 years
frompublication or until patent issues. Any adverse comments

w il be evaluated by the Ostrict Manager who may vacate, nodify,
or continue this realty action and i ssue a final determnation.

O Septenber 3, 1992, BLMpublished in the Federal Register a
suppl enent to three NORA's: Q3G 53506, QOG 53540, and OOG 44110. 57 Fed.
Reg. 40469 (1992). The suppl enentary notice announced that the three
real ty exchange proposal s under consideration "need additional or alternate
public land in order to equal i ze val ues so the exchange can be conpl et ed. "
Additional parcels of Federal |and, aggregating approxi nately 1,600 acres,
are described in the suppl enentary NORA and identified "as suitable for
di sposal by exchange under section 206 of the Federal Land Policy and
Managenent Act of 1976, 43 US C 1716." Menbers of the public are invited
to submt witten cooments on the proposed sel ections on or before Gct ober
19, 1992. Language describing the purpose of the exchange as well as
| anguage used to supply suppl enentary infornmation is simlar to that used
in the NORA of January 24, 1992.

Soecific requirenents for the content of NORA's offering to exchange
sel ected public lands are specified by regulation at 43 CF. R Subpart
2201. 7/ Regulation 43 CF.R § 2201.1(b) reads as fol | ows:

6/ The record shows no witten corments received in response to the NCRA
of Jan. 24, 1992.

7/ Regulations at 43 CF.R § 2201 inpl enenting the exchange provi si ons of
section 206 of FLPMA and in effect at the tine of the publication of the
NRA s of Jan. 24, 1992, and Sept. 3, 1992, were published at 46 Fed. Reg.
1638 (Jan. 6, 1981) and anended at 48 Fed. Reg. 16888 (Apr. 20, 1983).
Pursuant to enactnent of FLPVA the Departnent of the Interior published
final regulations inplenenting section 206 exchange procedures for the
public lands effective Feb. 5, 1981. 46 Fed. Reg. 1638 (Jan. 6, 1981).
The regul ations were anended "to nodi fy apprai sal procedures and provi de
segregation of public |ands subject to exchange, " effective My 20, 1983,
48 Fed. Reg. 16888 (Apr. 30, 1983). In 1988, (ongress anended FLPVA
exchange provi sions by enactnent of the Federal Land Exchange Facilities
Act of Aug. 20, 1988 (FLEFA), Pub. L. No. 100-409, 102 Sat. 1086. Anong
t he FLEFA provi si ons anendi ng section 206 is the fol | ow ng:

"(f) (1) Wthin one year after August 20, 1988, the Secretaries of the
Interior and Agriculture shall promul gate new and conprehensi ve rul es and
regul ati ons governi ng exchanges of |and and interests therein pursuant to
this Act and other applicable law Such rules and regul ations shall fully
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The publication of the [NORA on an exchange proposal in the
FEDERAL REQ STER may segregate the public | ands covered by the
[NORA to the extent that they will not be subject to
appropriation under the public land | aws, including the mning
laws. Any subsequent|y tendered application, allowance of which
is discretionary, shall not be accepted, shall not be considered
as filed and shall be returned to the applicant, if the notice
segregates the lands fromthe use applied for in the application.
The segregative effect of the [NORA] on the public |ands shal |
termnate upon issuance of patent or other docunent of conveyance
to such lands, upon publication in the FECERAL REQ STER of a
termnation of the segregation or 2 years fromthe date of its
publ i cation, whichever occurs first. Any prior reserved Federal
interest in the non-Federal |ands may be segregated by the [ NORA
to the sanme extent the public | ands are segregat ed.

Regul ation 43 CF. R § 2201. 1(d) specifies requirenents for the listing of
reservations in the NORA

The [NORY shall list all reservations to be included in the
conveyance to and fromthe Lhited Sates, including, where the
Federal |ands are encunbered by a mneral |ease or permt, a
reservation to the Lhited Sates for the duration of the mneral
| ease or permt or the mneral or mnerals covered by the | ease
or permt.

Appel lant's SR on appeal shows that on January 26, 1992, Appellant and his
wfe entered into a Purchase and Sal e Agreenent wth Escrow I nstructions

w th Shepard and Associ ates, a (ol orado general partnership, for the
purchase of the tract. (Appellant’'s SOR Exhibit B) Page tw of the
Purchase and Sal e Agreenent, recites the contingencies affecting the | and
pur chase envi sioned by the parti es:

HIER BUYHER and ESCRONAGENT understand that:

(1) This sale and escrowis in furtherance of and
is contingent upon the consummation of a nmulti-party

fn. 7 (continued)

reflect the changes in | aw nade by subsections (d) through (1) of this
section and shal | include provisions pertaining to apprai sal of |ands and
interests therein involved i n such exchanges."

As anended Pub. L. No. 100-409, § 3(a), Aug. 20, 1988, 102 Sat. 1087,
1092.

F nal regul ations inplenenting the changes enacted i n FLEFA were
promul gated Nov. 18, 1993, and becane effective Dec. 17, 1993. 58 Fed.
Reg. 60918 (Nov. 18, 1993). Thus, the regul ations applicable in the
instant case are those in effect on the day the action under appeal was
taken; July 12, 1993. These regulations are codified at 43 CF. R Subpart
2201- - Exchanges: Speci fic Requi renents (1992).
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| and exchange wth the US Bureau of Land Managenent
or other agency of the Lhited Sates Governnent, herein
called 'US BUREAU GF LAND MANAGEMENT | and exchange, '
whi ch exchange i nvol ves the described property. Buyer
acknow edges and understands that Sell er does not
currently own the subject property and that upon
execution of this agreenent, Seller wll attenpt to
acquire said property in the course of a multi-party

| and exchange for resale to Buyer. Seller agrees if
Seller acquires said property, in the course of said
mul ti-party land exchange, S<eller shall convey said
Property to Buyer pursuant to terns and conditions set
forth herein.

At the execution of the agreenent, buyer paid seller $2,000 in earnest
noney towards the purchase price of the property. The agreenent further
stipulated that the appraised fair narket val ue of the property woul d be
determned by an apprai ser qualified and accepted by the BLM and that the
agreenent would remain in force only if BLM buyer, and seller agreed on
the apprai sed fair narket val ue of the property sought by buyer. The
parties further agreed that if the apprai sed fair narket val ue of the
property was found be nore than $500 per acre, buyer coul d refuse to go
forward and his earnest noney woul d be refunded to himby seller. (SR
Exhibit B at 2.)

Appel | ant now appeal s the grant of the right-of-way to hol ders
B schei dt and Tayl or and argues that he was not inforned of the grant until
it had been accepted and signed by BLMand the hol ders B schei dt and Tayl or
and that the right-of-way inpairs his owership rights in the property,
which he received in fee by patent No. 05-93-0038 on July 20, 1993.

In his SOR Appellant alleges that the BLM after entering into a real
estate purchase agreenent with himon January 16, 1992, 8/ acted wongfully
by further encunbering the subject real estate, vhen it Tssued on Jul y 13,
1993, an access right-of-way to two adj acent | andovners wi t hout notice to
hi mas purchaser, thus di mnishing the nerchantabl e title he had contracted
for in the purchase agreenent. Appellant’'s S(Ridentifies BLMas "Sel l er”
and Appel | ant as "Buyer."

8/ Wiile the agreenent designated SALES AND PURCHASE AGREEMENT WTH ESCRONV
INSTRICIIONS, escrow No. S 0662-QC, is dated Jan. 16, 1992, it was not
executed until signed by David A Carrick, General Partner representing
seller, and Appellant and his wfe. No date is given for seller's
signature. Appellant and his wfe signed and dated t he docunent on Jan.

26, 1992. n the agreenent bel owthe signatures of seller and Appel | ant

and his wfe as buyers, the seller's escrow agent signed and dated, on Feb.
4, 1992, a statenent asserting that "[e] scrow agent agrees to execute these
Escrow I nstructions. "
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An examnation of Appellant's contractual agreenent for the
acqui sition of the subject 40-acre parcel of public land reveals that his
agreenent was not wth the BLM but wth a | and sal es conpany acting to
facilitate an exchange of certain private lands for certain parcel s of
Federal |and considered | ess desirabl e for managenent by BLM O January
26, 1992, Appellant and his wfe, known as buyers, entered into a sal es and
pur chase agreenent, wth escrow instructions, wth a Gl orado general
part nershi p, Shepard and Associ ates, known as sellers, which in turn
enpl oyed an entity known as Chicago Title of (olorado, Inc., as escrow
agent. 9/ Under the terns of the sal es and purchase agreenent, seller was
to acquire, pursuant to the consummati on of a multi-party | and exchange
wth the BLM a 40-acre parcel which under the terns of the | and exchange
woul d be transferred fromFederal to private ownership.

The sal es and purchase agreenent provided that, at the tine of
execution by seller and buyer, buyer would remt to seller's escrow agent
the sumof $2,000 in earnest noney towards the purchase price of the
parcel. Seller agreed to convey the parcel to buyer pursuant to terns and
conditions set forth in the agreenent, and buyer agreed that

wthin fifteen (15) days after the date of the nailing of witten
request fromEscrow Agent, [he woul d] deliver to Escrow Agent a
duly executed certified check or noney order or wired funds in
the full anount of the sale price, |ess escrow deposit, payabl e
to Chicago Title of (ol orado, Inc.

(Sal es and Purchase Agreenent with Escrow Instructions, escrow No. S 0662-
QC Paragraph 3, at 3.)

Paragraph (4) of the sal es and purchase agreenent provides as fol | ows:

Sel I er does hereby aut hori ze Escrow Agent, upon the cl ose of
escrow to deliver a duly executed Lhited Sates Patent or
warranty deed to Buyer, reserving unto the Lhited Sates, its
successors and assigns, all mnerals including oil and gas rights
owed by it and to said public land together wth the rights of
ingress and egress for the purposes of drilling, exploring for,
produci ng, and renovi ng sane and, further, reserving unto the
Lhited Sates all encunbrances set forthinits Lhited Sates
Patent of the subject property. Prior to or at the tine of the
reguest for escrow deposit as required I n paragraph 3 above,

9/ nhJuly 8 1993, Appellant's wfe executed an assignnent-of-interest to
Appel lant of "all right, title and interest she may have as Buyer pursuant
to a Sal es and Purchase Agreenent wth Escrow Instructions wth Shepard and
Associ ates, a General Partnership, * * * and Chicago Title of (ol orado,

Inc. * * * as Escrow Agent, dated July 6, 1993 and nore specifically
identified as S& #S- 0662-CGC " The record does not include a copy of S&P
#0662- QC dated July 6, 1993.
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Buyer shall be tendered a list of all encunbrances proposed in
the Lhited Sates patent or deed of the subject property.

Deposit of the full sales price wth the Escrow Agent by Buyer
shal | nanifest his agreenent to purchase the subject property
subj ect to all such encunbrances. |f any encunbrance provided in
said list renders title to the property unnerchantable, and 1f
Buyer elects to termnate this Agreenent based on sai d
encunbrances, Buyer shall notify Seller inwiting wthin fifteen
(15) days of receipt of said list of his termnation of the
contract. Any escrow deposit pai d by Buyer shall be returned
forthwth and all mutual obligations under the Agreenent shall
then termnate. S miltaneous wth the Escrow Agent's delivery to
Buyer of said deed or patent, Escrow Agent 1s authorized by Buyer
to deliver to Seller the $2,000. 00 earnest noney and the funds
descri bed I n paragraph 3.

(Sal es and Purchase Agreenment with Escrow Instructions, supra, at 4
(enphasi s added).)

Sel ler covenanted to nake every reasonabl e effort to consurmate a BLM
| and exchange invol ving the subject property, and buyer acknow edged no
right-of-action against seller or escrowagent if, despite their reasonabl e
efforts, the | and exchange did not take place. (Paragraphs 5 and 6, Sal es
and Purchase Agreenent wth Escrow Instructions, supra, at 5.)

Wii | e acknow edgi ng that "the provisions of this paragraph shall not
constitute a defense to wanton and w Il ful msconduct or m sfeasance,”
sell er and buyer covenanted to "indemmi fy and save harnhess Escrow Agent
fees, against all costs, danages, expenses and liabilities, including
attorney's, which it nay incur or sustain in connection wth these
instructions.” (Paragraph 7, Sales and Purchase Agreenent wth Escrow
Instructions, supra, at 5.)

An examnation of the contractual relations between buyer, seller, and
seller's escrow agent, as defined in the Sal es and Purchase Agreenent wth
Escrow Instructions signed by Appellant, his wfe, and a general partner
acting for seller on January 26, 1992, reveal s that Shepard and Associ at es,
as seller, were to provide Appellant wth a list of all encunbrances
"proposed in the Lhited Sates patent or deed of the subject property"
before or at the tine of the remttance of the renmai nder of the cost of the
property. Nevertheless, BLM as titled owier, had not granted any right-
of -way or other encunbrance at the tine of the final remttance, July 8,
1993. The Appel | ant was neverthel ess i nforned by faxed docunent and ver bal
statement of M. Parker of BLMon July 8, 1993, that a right-of-way had
been granted, but that it was over an existing road. Appellant thus
submitted his final paynent for the property, properly believing that the
right-of-way extended over the existing road across the northeast corner of
the parcel. Wen Appel | ant subsequent|y | earned the right-of-way had not
been granted by BLMuntil July 13, 1993, and that it was not related to
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the one existing road over the northeast corner of the property, he
continued the cl osure under duress; he stated he believed that he woul d
have no opportunity to purchase the property at a later date. (SR
Bxhibit A at 2.)

A though BLMfiled no initial appearance in this case, it responded on
Septenter 18, 1997, to this Board' s August 12, 1997, Qder to Show Cause
why its Decision offering to grant the right-of-way at issue should not be
reversed on the ground that BLMs viol ati on of paragraph 4 of the Purchase
and Sal e Agreenent rendered the subsequent grant null and void. Inits
Response, BLMstated, in pertinent part:

d particular inportance is the fact that Shepard and
Associ ates (Shepard) is not a broker acting on behal f of the BLM
It is an exchange facilitator (facilitator).

* * * * * * *

The facilitator and the buyers execute a docunent which sets
forth their relative rights and responsibilities. In this case,
the docunent is identified as a "Sal es and Purchase Agreenent
Wth Escrow Instructions.” The BLMis not a party to the
agreenent between the facilitator and the buyers.

Wien the BLMdetermnes that the val ue of the offered
private land is equal to the val ue of the sel ected public |ands,
or determnes that the val ues can be equal i zed pursuant to the
provi sions of Section 206 of FLPVA the BLMand the facilitator
begi n an assenbl ed | and exchange. In an assenbl ed | and exchange,
the facilitator conveys the offered private land to the BLMin
exchange for the selected public land parcels, which it then
sells to the buyers.

Because an assenbl ed | and exchange usual |y i nvol ves mul tipl e
parcel s of public |and which the facilitator ultimately sells to
i ndi vidual buyers in separate transactions, the facilitator
frequently uses an escrow agent to consol i date the noney the
facilitator wll receive fromthe sale of the public |and
parcel s. The escrow agent al so hol ds the warranty deed conveyi ng
the private land fromthe facilitator to the Lhited Sates. Wen
sufficient funds are deposited in the escrow account to equal i ze
the val ues of the offered private |and and the sel ected public
| and, the escrow agent disburses patents to either the
facilitator or the individual buyers and rel eases the warranty
deed to the private land to the Lhited Sates. In this type of
transaction, the facilitator is retained by the buyers, is paid a
commi ssion by the buyers, and is the agent of the buyers.

(Response at 1-2.)
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Inits Reply filed wth this Board on Septenber 22, 1997, Appel | ant
states, in pertinent part:

The BLMrai ses only one defense to Carlson's claimthat the
BLM conveyed to himtitle to land that did not conformto the
contract. The BLMnakes the absurd cla mthe so-cal | ed
"facilitator” who signed the contract, Shepard and Associ at es,
(hereafter "Shepard') was actual |y an agent of Carl son.

Apparently the BLMwants this Board to believe Garl son
contracted wth hinself for the purchase of the land. As strange
as this concept may appear to the BLM unl ess the owner of the
land or its agent is a party to the contract, then there is no
contract to purchase real estate. Nothing is nore obvious than
the fact Shepard was the BLMs actual and apparent agent for
purposes of this real estate transaction. An agent's actions and
know edge, by law bind its principal (the BLM if the agent
acted wthin the scope of his authority. In Re Sat-Tech
Securities Litigation, 905 F. Supp. 1416 (D lo. 1995).

THE ACEN\CY

Shepard is obviously the BLMs agent. Hrst, it is
identified as "Seller” inthe contract (page 1). Carlson is the
"Buyer". The contract states Seller did not own the land in
qguestion (page 2). Therefore, it nust have been acting as the
ower's (i.e., BLMs) agent. Second, it was charged by the BLM
to conpl ete a BLMI and exchange invol ving the subj ect real estate
(page 2 of the contract and M. Deike' s letter dated Septenber 9,
1997, attached to the BLMs Response). Third, it was charged by
the BLMto convey the subject real estate to Garlson (page 2).
Fourth, the contract provided the agent was to provide Carl son a
deed, or other evidence of title (page 5). iy the owner or the
owler's agent can convey good and sufficient title.

Therefore, Shepard was acting for and on behal f of BLM The
BLMis as nuch a party to the contract as is Carlson. For the
BLMto attenpt to hide behind the conduct of its agent does not
absolve it fromfailing to deliver to Carlson the title for which
Carl son contract ed.

Mbreover, the I ocal BLMoffice is bei ng di si ngenuous wth
the IBLAwhen it clains it was not "aware of the specific terns
of the contract." This formcontract was provi ded Carl son by
Shepard and surely is the sane or simlar formused in all such
| and exchanges. But even if the BLMdid not know the terns of
the contract, it is bound by those terns because Shepard was
acting for the BLMin consummati ng the | and exchange. "Nbotice to
an agent for the purchase of land of facts affecting the titleis
binding onits principal." US v. HIl, 217 F. 841 (D @l o.
1914) .
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GONTRACTUAL | NTEHRFERENCE

Wiat's nore, even if one was to believe the BLMwasn't a
party to the contract, it has essentially admtted that it
tortuously interfered wth the contract between Carl son and
Shepar d.

Shepard contracted to convey a certain title to Garlson. It
was prohi bited fromdoi ng so because the BLMunilateral | y granted
the easenent and clouded the title before Shepard and Carl son
closed the deal. This was an intentional act on the part of the
BLMto interfere wth the Shepard/ Carl son contract. (See Hein
Enterprises v. San Franci sco Real Estate Investors, 720 P.2d 975
(@l o. App. 1985).

(Reply at 1-2.)

In this land transaction, only BLMwas enpowered to grant a right-of-
way to land titled to the Lhited Sates. 43 USC § 1761(a) (1994). 1In
our reviewof the record, there is a question whether BLMnade a reasoned
anal ysis of the application for right-of-way as required by 43 CF. R §
2802.4. Afair reading of the case file reflects that BLMgranted the
application for the right-of-way under appeal on July 13, 1993, after
Appel lant had paid the full purchase price. The right-of-way was issued
upon application to BLMby M. Taylor and M. BEscheidt, wthout notice to
Appel I ant, al though Appel lant had filed his application to purchase the
property prior to January 1992, and had conpl eted paynent on July 8, 1993.

The record indicates Appel l ant had previ ously advi sed these applicants
that he woul d oppose a right-of-way, and that other neans of access were
avai |l able. Subsequently, Taylor and B scheidt applied to BLMfor the
right-of-way on ctober 6, 1992, wthout notice to Appellant, in an
appl i cation which clained the right-of-way fol |l oned an exi sting road
through the property bei ng acquired by Appel | ant.

There is also a statenent signed by Tayl or and B scheidt in the case
file, undated, that clains the easenent traverses a preexisting road.
Appel l ant denies these clains in his SOR 10/ Mreover, his denial is

10/ Appellant denies that a north-south access road exists across the
40-acre parcel. (SR Exhibit A at 1.) The record, as suppl enented on
Sept. 12, 1996, by BLM (see Footnote 4), contai ns an undated st at enent
wth five handwitten nanes appended, addressed "To whomit nay concern:"

"I Euni ce Tayl or know t he access road across the 40 acres NWaNEY4of
section 18, TT49 N, R12 E, NMP.M, l orado.

"Thi s access road has been used | know for 33 years, as we owned the
deeded |l and around it.

"W used the road to get into fix fence, put out salt for cattle * *
*
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supported by the BLMdescription of the property. The description of the
property upon whi ch the apprai sal was based and upon whi ch the full

pur chase price was paid contains no description of an existing road
traversing the 40-acre parcel in the manner represented in the right-of -
way.

[1] Wiile approval or rejection of a right-of-way application is
coomtted to BLMs discretion by section 501(a) of the FLPMA of 1976, as
anended, 43 US C § 1761(a) (1994), it is well established that a deci sion
on an application may be affirned on appeal only where the record
denonstrates that it was nade after a reasoned anal ysis of all rel evant
factors, wth due regard for the public interest. See Nevada Power .,
137 1 BLA 328, 332 (1997). Thus, 43 CF.R § 2802.4(d)(4) requires the
aut hori zed BLMofficer to take all those actions, in considering an
application for right-of-way, "necessary to fully eval uate and nake a
deci sion to approve or deny the application and prescribe suitable terns
and conditions for the grant or permt." 1d.; see, e.g., S\R Network, 131
| BLA 384, 386 (1994); denwood Mbile Radio ., 106 IBLA 39, 41-42 (1988).

In addi ti on, when adj udicating conflicting applications which require
BLMto exercise its discretion to determne whether approval of a right-
of-way isinthe public interest, it is an error to approve a right-of - way
application wthout notice to the conflicting | and exchange appl i cant, and
w thout providing an opportunity for the | and exchange applicant to be
heard. Nevada Power (0., supra, at 331; see al so Ashbacker Radio Corp. V.
Federal Gommuni cations, 326 US 327 (1946). This doctrine has been
applied by this Board to adj udications invol ving muitual |y excl usi ve
conflicting applications. Eg., Sate of Aaska, 40 IBLA 79 (1979). The
application of this principle has not been limted to cases involving a
statutory right to an evidentiary hearing before an admnistrative | aw
judge (ALJ). See, e.g., Nevada Power, supra, at 332. Thus, in Nevada
Power, supra, this Board renanded to BLMa decision to reject a right-of -
way application in the discretion of BLMwhere the BLMdecision failed to
reflect any anal ysis of relevant factors to determine what is required in
the public interest. Smlarly, in Hawasu Heights Ranch and Devel opnent
Qorp., 94 I BLA 243 (1986), we renanded the case to BLMfor adj udi cation of
the conflicting clains wth opportunity for protest and appeal .

In this case, however, BLMargues it is not a party to the Agreenent
because Shepard and Associates (Shepard) is not a broker acting on behal f
of BLM but is an "exchange facilitator" acting as agent for Appellant.

fn. 10 (conti nued)

"The reason the road exists where it is because it follows the ridge
of the lay of the land and does not drift shut in the wnter, thus nakel ng
[sic] it the nost resonabl e [sic] access the year round.

"The under signed [sic] also state they knew and used the road * * *."
The follow ng nanes are handwitten on the paper: HEunice E Taylor, Dawson
(?) Reid(?), Alan Hlison, Letha Latham George Anderson.
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Mbreover, BLMasserts that Appellant el ected to proceed wth the cl osi ng
despite the right-of -way grant after he had been advi sed by Shepard and BLM
that he had the choi ces of canceling the Agreenent, having his noney

ref unded, del aying the purchase until a later date, or proceeding wth the
pur chase.

[2] The record in this case also reflects that the right-of-way was
not considered in the appraisal of the property Appel | ant was seeking to
purchase. The general standard for reviewng appraisals is to uphold the
appraisal if thereis no error in the apprai sal nethods used by BLM or the
Appel lant fails to show by convi nci ng evi dence that the charges are
excessive. dinton Inpson, 83 IBLA 72 (1984). After carefully review ng
the record in this case, however, we conclude that there may have been a
decrenent in val ue created by a bisecting 1,400-foot right-of-way in favor
of contiguous | andowners that was not considered in the appraisal of parcel
7 purchased by Appel | ant .

Inthe referral of this matter to the Hearings O vision, we do not
intend to limt either the scope of the parties' presentations or the ALJ's
inquiry at the hearing. V& find it appropriate, however, to state those
i ssues that shoul d be addressed in order for the parties to better prepare.

A determnation shoul d be made concerning the role of Shepard, and whet her
it acted as BLMs agent. Second, it shoul d be deternmned whether BLMs
grant of the right-of-way was appropriate and consistent wth | aw and
regul ati on, whether BLMafforded Appel | ant adequate notice of the right-of-
way, and whet her Appel | ant know ngly wai ved any right to challenge BLMs
decision on the right-of-way or its valuation of parcel 7 by proceedi ng
w th the closing.

Accordingly, pursuant to the authority del egated to the Board of Land
appeal s by the Secretary of the Interior, 43 CF. R § 4.1, the Decision
appeal ed fromis set aside, and the case is referred to the Hearings
Dvision for assignnent to an admnistrative | aw judge who shal | conduct an
evidentiary hearing and i ssue a deci si on addressi ng the above issues of
fact, and all other relevant issues of fact and law In the absence of a
tinely appeal to this Board, the decision of the admnistrative | aw judge
shall be final for the Departnent.

Janes P. Terry
Admini strative Judge

| concur inthe result:

John H Kelly
Admini strative Judge
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